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To those uninitiated in FCC policy and practice, reading the Mass Media Bureau's
Public Notice' concerning the Sirius-XM merger condition requiring Sirius to lease four
percent of its channel capacity to minority-owned entities calls to mind Winston
Churchill's famous epigram, the one about "a riddle, wrapped in a mystery, inside an
enigma." To those initiated in the ways of the FCC, wayward ways in this instance, the
Bureau's Public Notice might be seen as a plea for help, as in: "Help us get out of this
difficult situation without tying ourselves in a constitutional knot from which we may

never get extricated."
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Here's the riddle for those who may be uninitiated: The Media Bureau says right
in the first paragraph of the Public Notice that Sirius-XM made a "voluntary"
commitment to set aside four percent of its capacity for minority owners.” Indeed, in just
one paragraph in the order approving the merger, the Commission recited five times that
the applicants' commitments, including the minority ownership commitment, were

"voluntary. "3

But, then, in accepting the "voluntary" minority ownership set-aside
condition, the Commission stated: "We will determine the implementation details for use
of these channels at a later date."*

In the Public Notice, the Bureau asks for public comment on a bunch of questions
having to do with dictating the allocation of the capacity that is the subject of the
voluntary condition, including whether Sirius XM should select or even be involved in
the selection process at all, or whether, perhaps, the selection might be made by an
"independent trustee." (Curiously, the Bureau does not ask how the "independent
trustee" might be selected.) So back to the enigma: If the minority set-aside commitment
is "voluntary," as the Commission recites over and over, why does the Commission need
to be involved in dictating the implementation details?

To the initiated, there is not much mystery here, just an agency self-induced
constitutional predicament. Commission observers know that the Sirius-XM set-aside
commitment was not really "voluntary" within the ordinary meaning of the English

language, say, as Churchill would have understood the word. It was offered up under a

distinct form of regulatory compulsion, after "midnight" discussions with Commission
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personnel, in order to get the agency to act without further delay on a merger already long
delayed. I have written often about the problematic, even unseemly, nature of the
agency's merger review process in which merger applicants are forced to offer up
"voluntary" concessions unrelated to the competitive impacts of the particular merger,
and I have long urged that the process be reformed.®

Even though the merger review process has become increasingly unseemly, the
resulting actions usually do not raise particularized constitutional concerns (as opposed to
perhaps generalized due process concerns). That is not the case here, of course. It is clear
that Commission action compelling Sirius-XM to set aside channel capacity for entities
that meet preferred racial or ethnic classifications is highly constitutionally suspect. Since
the Supreme Court's Adarand decision,’ race-based government classifications are
reviewed under a strict scrutiny test requiring a showing the classification serves a
compelling government interest.

Following Adarand, the D. C. Circuit determined that the FCC's race-based EEO
rules violated the equal protection clause because they could not be justified on the basis
they promoted diverse programming that appealed to minority tastes. The court held that
"diverse programming" was not a compelling government interest that would satisfy
Adarand's strict scrutiny requirement.® Without belaboring the point here, the
Commission has recognized many times, post-Adarand, that race-based mandates

claimed to be justified on the basis they promote diverse programming are not likely to
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pass constitutional muster. For example, last year, the Commission stated: "[P]arties who
contend that a race-conscious classification would be the best approach, or indeed even a
permissible approach, to encourage ownership diversity and new entry must explain
specifically, using empirical data and legal analysis, how such a classification would not
just be tailored, but narrowly tailored, to advance a governmental interest that is not
simply important, but compelling."9 Certainly, there has been no attempt to make such a
showing in the context of the Sirius-XM set-aside requirement, nor is it at all likely that
had there been one it could succeed.

Conclusion

So, what to do? The Commission should abandon the ill-conceived notion that it
will determine the implementation details regarding the Sirius-XM minority ownership
set-aside commitment. Presumably, the fact that the Commission, despite the earlier
deadlines it set for itself, has delayed confronting the set-aside issue for so long means
the Commission's counsel is aware that going down the implementation road is likely to
be unconstitutional. And it is unlikely that convoluted strategies such as naming an
"independent trustee" to oversee the commitment will avoid the constitutional
predicament.

This seems to be a case in which the best course for the Commission is to act
consistently with its words, that is, to act as if Sirius' "voluntary" commitment truly were
voluntary. In this event, the Commission would leave Sirius to implement the
commitment as the satellite provider sees fit without agency interference. Following this

course would make sense in two respects. First, it would be consistent with the

? In the Matter of Promoting Diversification of Ownership in the Broadcasting Services, 23 FCC Red 5922,
5950 (2008).



Commission's 2003 statement that “program diversity is best achieved by reliance on
competition among delivery systems rather than by government regulaltion.”10 As the
Commission recognized, “[d]elivery systems compete fiercely for consumer attention and
have powerful financial incentives to tailor their program offerings to serve consumers'

. . 11
diverse demands for programming.”

The existence of a marketplace with competing
platforms, each with hundreds of "channels" that respond to consumer demands for
diverse programming, renders any justification for Commission-mandated set-asides
weak.

Second, acting in this case as if the Sirius-XM commitment truly were voluntary
might be a step in the direction of Commission self-recognition that it ought to take steps
to reform its merger review process so that it conforms more closely to traditional rule of

law norms.
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